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Assessing Proxy E

This lesson describes the assessment process for Proxy E, focusing on the key requirements to be

considered in analysing the provisions of a national legal and policy framework.

Learning objectives

At the end of this lesson, you will able to:
e explain why Proxy E is important in monitoring Indicator 5.a.2;
e understand the features that a provision must have to satisfy the threshold for Proxy E.
e describe the two scenarios in which Proxy E exists;

e understand why Proxy E is not applicable in all countries;

Rationale of Proxy E

Does the legal and policy framework provide for the allocation of financial resources to increase
women’s ownership and control over land?

Proxy E is one of the six proxies identified to assess progress under Indicator 5.a.2 — Percentage of
countries where the legal framework (including customary law) guarantees women’s equal rights

to land ownership and/or control.

Why, in legal systems that recognize customary land tenure is it important that the

law "guarantees women'’s equal rights to land ownership and/or control"?

Let’s answer this question, beginning with the case of Manisha.

Story of Manisha

In order to improve land tenure security, the government of Manisha’s country recently passed a
law recognizing customary practices, including succession practices, and allowing for the
registration of customary lands. However, customary law is discriminatory in some parts of the
country, because women do not have the same rights to inheritance as men.

“My name is Manisha and | am a widow. When my husband died, on the basis of our customs, his
brothers inherited his property. | was evicted from my family home and had to go back to my

parent’s house. My country’s law doesn’t protect me from these unfair traditions.”
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In some parts of the world, customary tenure systems operate alongside the formal law.

Often, in these customary contexts, as in Manisha’s country, women access land only through their
relationship with a male relative, such as a father, husband, brother or brother-in-law. Statutory
recognition of such customary land tenure systems can therefore reinforce discrimination and
exclusion of women as landowners.

To avoid such outcomes, explicit provisions the protection of the land rights of women should

accompany any legal provisions recognizing customary land rights.

The assessment for Proxy E aims to identify provisions that explicitly protect the land rights of
women in legal systems that recognize customary land tenure. Customary land tenure refers to “the
bodies of rules and institutions governing the way land and natural resources are held, managed,
used and transacted,” within customary legal systems. While there is no universally accepted
definition of customary legal systems, for the purposes of this assessment, they describe systems
that exist at the local or community level that have not been set up by the state, and which derive
their legitimacy from the values and traditions of the group. Customary legal systems may or may

not be recognized by national law.

Assessment for Proxy E

We are back in Abena’s office, the national legal expert in charge of performing the Indicator 5.a.2
assessment. She is starting the assessment of proxy E.
Proxy E is different from all the other proxies as this one may not be applicable for all
countries. In those countries where customary law or customary land is not

recognized in the legal framework, Proxy E is not applicable.

The two pre-conditions

The first exercise that Abena has to carry out to determine if Proxy E is relevant for her country is to

check if, in her country’s legal and policy framework, there is at least one of the necessary

pre-conditions to proceed with the assessment for this Proxy E.

Pre-condition 1 - Constitution recognizes customary law

This condition may, for example, appear as:

e astatement providing that customary law applies to certain matters (i.e. family matters, land
disputes etc.), or that judicial bodies apply customary law with regards to certain conflicts (i.e.

conflicts involving members of a particular ethnic group); or
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e astatement providing that customary land rights have legal weight, alongside formal land rights.

Pre-condition 2 - A statute recognizes customary land tenure
This condition may, for example, appear as:
e provisions providing for the registration or recording of customary land; or

e provisions stating that there is a category of land rights that derives its authority from custom.

If none of these conditions are present, Proxy E is not applicable and the assessment is complete.
The legal expert will note that Proxy E is "non applicable" in the relevant form of the survey, and

move on to Proxy F.

In Abena’s country, both the pre-conditions are present. She therefore continues with the Proxy E
assessment, checking if in her country’s legal and policy framework there are provisions that
explicitly protect the land rights of women from unfair customary practices. To establish that Proxy E

exists, Abena needs to verify that at least one of two possible scenarios is present.

Scenario 1

Constitution recognizes customary law but gives supremacy to provisions concerning gender
equality and non-discrimination

Scenario 2

A statute recognizes customary land tenure but protects women’s land rights

Key requirements for the provisions — Scenario 1

To determine if Proxy E, Scenario 1 is present, Abena should check that the provisions have the
following features:

% Explicit nature

The provision must specifically state that the recognition of customary land tenure is subject to the
principles of gender equality and non-discrimination on the grounds of sex, or gender or any ground.
This may appear as:

e a general provision that establishes that customary rules are void in the case of conflict between

customary rules and rights to non-discrimination; or
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e 3 statement that simply provides that the recognition of customary land tenure is ‘subject to the
Constitution’, and the Constitution provides in a separate section for the right to non-
discrimination on the basis of gender or sex.

If there are any exceptions to the non-discrimination principle (for example, family matters, or land

matters), the threshold for Scenario 1 is not met.

% Scope

The provision must establish a link between recognition of customary law and protection of

women’s rights in the Constitution.

For example, while recognizing customary law, the Constitution should explicitly state that the right

to gender equality and non-discrimination prevails in the case of conflict.

Key requirements for the provisions — Scenario 2

To determine if Proxy E, Scenario 2 is present, Abena should check that the provisions have the
following features:

G Explicit nature

The provision must explicitly provide for the protection of women’s land rights. It must provide
clear protection for women, and not a broader group.

An example of this is a provision requiring land registries to take into account women's customary
land rights in the registration process.

& Scope

The provision must establish a link between recognition of customary land tenure and the
protection of women's rights in legislation recognizing customary land tenure.

For example, the legislation that recognizes customary land tenure should include safeguards to

protect women's land rights.

Assessment for Proxy E

Abena is analysing the provisions...

Constitution 1990

Art. 32: "The Bill of Rights does not deny the existence of any other rights or freedoms that are
recognized or conferred by common law, customary law or legislation, to the extent that they are
consistent with the Bill."

Art 9: "The State may not unfairly discriminate directly or indirectly against anyone on one or more

grounds, including race, gender, sex..."
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Conclusion:

This provision falls under Scenario 1. It states that the Constitution recognizes customary law to the
extent that it is consistent with the constitutional provisions. Further, the Constitution stipulates the
principle of non-discrimination based on sex and gender. This means that customary law where it is
recognized cannot discriminate against women’s rights, including with regard to land ownership and
control.

Example: provision

The following provisions fall within either of the two scenarios of Proxy E
Provision 1

Customary Law Act, Sec. 2 Interpretation:

"[...]

"customary law" means, in relation to any particular tribe or tribal community, the customary law
of that tribe or community so far as it is not incompatible

with the provisions of any written law or contrary to morality, humanity or natural justice;

Sec. 10: "In any case where customary law is applicable and the question arises as to which
system of customary law is applicable-

(a) in land matters the applicable customary law shall be the customary law of the place where
the land is situate;

Sec. 12: Application for customary land rights

(1) An applicant for a customary law right to the use of land shall produce his national identity
card, and furnish verbally or in writing to the secretary of the land board within whose area the
land falls the following particulars which the secretary shall record

(a) the full name and postal address of the applicant;

(b) whether the applicant is married and how many children he has;

[...]."

There is no scenario present. Although the law recognizes customary land tenure and allows for
the registration of customary land rights in legislation (scenario 2), there is no specific reference
to the protection of women’s land rights with the purpose of guaranteeing that women and men

are treated equally when making an application for customary land rights.

Provision 2
LAND ACT 2001, Art. 35: "(1) Any rule of customary law and any decision taken in respect of land

held under customary tenure, whether in respect of land held individually or communally, shall
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have regard to the customs, traditions, and practices of the community concerned to the extent
that they are in accordance with [...] and of any written law [...] that rule of customary law or any
such decision in respect of land held under customary tenure shall be void and inoperative and
shall not be given effect to by any village council or village assembly or any person or body of
persons exercising any authority over village land or in respect of any court or other body, to the
extent to which it denies women, children or persons with disability lawful access to ownership,
occupation or use of any such land.

(2) In determining whether to grant a customary right of occupancy, the village council shall [...]
(c) have special regard for the respect of the equality of all persons, such as: (i) treat an
application from a woman or a group of women no less favourably than an equivalent application
from a man, a group of men or a mixed group of men and women. [...]

(3) Surrender of land under customary rights of occupancy that has purpose or the effect of
depriving or impeding women from occupying law, shall not operate and shall be of no effect to

prevent woman from occupying that land."

This provision is under Scenario 2 The Land Act recognizes customary land tenure, by providing
that Village Councils may grant a customary right of occupancy and qualifies this recognition by
providing that any Village Council decision concerning land based on customary law shall be

declared void if it is discriminatory against women.

Provision 3

Constitution, Art 17: "All citizens are equal before the Law, and they are equal in public rights and
duties. There shall be no discrimination between them on the grounds of gender, origin, colour,
language, religion, sect, domicile or social status."

Art 79: "Laws and procedures which have the force of law must conform to the provisions of the
Basic Law of the State."

Civil Transaction Act 2001, Art. 35: "The provisions of this Law shall apply to all the matters dealt
with by its provisions explicitly and implicitly, and not governed by specific laws. If no relevant
provision is found in this Law, the Court shall rule in accordance with the provisions of Islamic
jurisprudence. If no such relevant provision is found, the general principles of Islamic Sharia
apply. If no relevant principal is found, the customary law shall apply."

Provision is non-applicable
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: Proxy E is not applicable because customary law is not recognized in the Constitution (Scenario 1),

: and customary land tenure is not recognized in statute law (Scenario 2).

Summary

Proxy E verifies the existence of provisions that explicitly protect the land rights of women in legal
systems which recognize customary land tenure.
This proxy is different from others as Proxy E may not be applicable in every country.
More specifically, Proxy E is applicable if at least one of the following preconditions exists:
1. the Constitution recognizes customary law;
2. the statutory law recognizes customary land tenure.
Proxy E exists if at least one of two possible scenarios is present:
1. the Constitution recognizes customary law but gives supremacy to provisions concerning
gender equality and non-discrimination;

2. astatutory law or policy recognizes customary land tenure but protects women’s land rights.
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